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IN THE 


United States Court of Appeals j 

for the District of Columbia 


No. 7859. 


BAY E. MOBRIS, Appellant 


DISTRICT OF COLUMBIA 


Appeal from Judgment and Sentence of the Police Court 
of the District of Columbia. 


j 

BRIEF AND APPENDIX FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment and sentence of the 
Police Court of the District of Columbia. The Appellant 
was charged, in an information, Appellant’s App. 1, with 
having injured a person with an automobile, and having 
failed to stop and give assistance and identify himself. The 
jurisdiction of the lower court is supported by Title 18, Sec¬ 
tion 152, of the Code of Laws for the District of Columbia. 
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This court has jurisdiction upon appeal by virtue of Title 
18, Section 28, of said code, and order allowing an appeal 
(Appellant’s App. 4). 

STATEMENT OF CASE. 

It was charged that on the 5th day of April, 1940, the 
defendant struck a pedestrian in the vicinity of Wisconsin 
Avenue and River Road, N. W., in the District of Columbia, 
injuring the pedestrian, and that he failed to stop and give 
assistance to the injured person, together with his name, 
place of residence, etc., to the person so injured. 

The District of Columbia called to the stand Edson A. 
Edson who testified that on the day in question he was driv¬ 
ing north on Wisconsin Avenue, about two hundred feet 
from the intersection of Wisconsin Avenue and River Road, 
N. W., when he saw a boy in a safety zone struck by the left 
side of an automobile traveling south on Wisconsin Avenue. 
He testified that when he saw the boy he was about even 
with the left rear fender of the automobile. He testified 
that he did not see the automobile stop. 

Roland Harris testified on behalf of the Government that 
he saw the defendant’s automobile strike a boy in the safety 
zone, the right front fender of the car knocking the boy to 
the ground. Harris further testified that the driver of the 
car proceeded about two hundred feet, got out of the car, 
looked back toward the safety zone and then proceeded 
south on Wisconsin Avenue. Harris testified that the car 
he saw bore Virginia tags No. 322-921, the number of the 
defendant’s car. On cross-examination, Harris stated that 
another car had followed directly behind the defendant’s 
car and stopped. Harris, on cross-examination, said that 
on the night of April 5th he looked at a line-up of men at a 
police precinct but failed to identify the defendant as the 
driver of the car. The defendant was in the line-up 

The District of Columbia then called to the stand Norman 
Clark who testified that he was driving south on Wisconsin 
Avenue and saw the boy laying in the safety zone, overtook 
the defendant and told him that he had struck a boy; but 
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the defendant refused to return to the scene of the accident. 

The defendant, Ray E. Morris, testified that on April 
5th, 1941, he drove down Wisconsin Avenue at the time al¬ 
leged in the information. He denied that he stopped. He 
said that he had no knowledge of striking the boy. He skid 
that he heard someone yell something to him while in the 
vicinity of Reno Road and Van Ness St., N. W., but that!he 
thought it was someone yelling for him to “move on.” He 
said that he was supervisor for a local bakery and vtas 
checking canvassers in the vicinity of Wisconsin Avenge, 
Van Ness, Upton, and Warren Streets, N. W. After driv¬ 
ing in his car in this neighborhood he proceeded to his place 
of employment at 107 F Street, N. W., where he remained 
for 15 or 20 minutes. Then he left his place of employment, 
he said, and then proceeded to do another task in the vicin¬ 
ity of University Park, Maryland. He returned to the Dis¬ 
trict of Columbia about 6:30 p.m. on the same night. He 
was informed that the police were seeking him, and after 
communicating with his attorney, he surrendered at Metro¬ 
politan Police Headquarters. 

The defendant then called to the stand Robert C. Lestfer 
and through the witness sought to establish the character 
1 of the defendant for “tenderness and mercy” on April 5tjh, 
*1940 (Appellant’s App . S j -6 . ) . Over the objection and excep¬ 
tion of the defendant at the time the Court refused to adrriit 
this evidence. The defendant then sought through the wit¬ 
nesses, George L. McMorris, and Dennis K. Smithers, );o 
show the reputation of the defendant for “tenderness and 
mercy.” Over the objection and exception of the defeh- j 
dant, the Court refused to admit this evidence ( Ap p ellant^ | 
The defendant then sought to show, that on tljie 
day of the alleged offense, he was covered by a One Hun¬ 
dred Thousand Dollar ($100,000.00) public liability auto¬ 
mobile insurance policy, for the limited purpose of showing 
lack of motive. Over objection and exception of the defen¬ 
dant the Court refused to admit this evidence (Appellant^ 

, Appendix 7j-ft). A ppt A pp* 3*. -t, 


Af>?£ u 

/-A. 


! 
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On the 21st day of January, 1941, two days before the 
case was called for trial, Daniel B. Maher, the attorney for 
the defendant, presented a subpoena duces tecum to Judge 
John P. McMahon with a request that the Court sign the 
same so that the subpoena might issue. The documents 
sought to be produced were statements of Roland Harris, 
Edson A. Edson and Norman Clark, made to Kenneth Yeat- 
man, the attorney for the pedestrian, allegedly injured by 
the defendant. Statements were made in connection with 
the suit of the injured pedestrian against the defendant in 
this cause d pp ftU ftiU’o x\pp. 0 , 1 6). The Court over the ob¬ 
jection and exception of the defendant refused to issue the 
subpoena on the grounds that the statements were privi¬ 
leged. 

THE STATUTE INVOLVED. 


District of Columbia Code, Supp. II, 1935, tit. 6, P. 247, 
46 Stat. 1427, 1428 which provides as follows: 

“(a) Any person operating a motor vehicle, who 
shall injure any person therewith, or who shall do sub¬ 
stantial damage to property therewith and fail to stop 
and give assistance, together with his name, place of 
residence, including street and number, and the name 
of the address of the owner of the motor vehicle so op¬ 
erated, to the person so injured, or the owner of such 
property so damaged, or the operator of such other 
motor vehicle, or to any bystander who shall request 
such information on behalf of the injured person, or, 
if such owner or operator is not present, then he shall 
report the information above required to a police sta¬ 
tion or to any police officer within the District imme¬ 
diately. In all cases of accidents resulting in injury to 
any person, the operator of the motor vehicle causing 
such injury shall also report the same to any police sta¬ 
tion or police officer within the district immediately.” 


STATEMENT OF POINTS. 

1. That the Court erred in excluding the character testi¬ 
mony offered by the defendant as to his reputation for 
“tenderness and mercy.” 

2. That the Court erred in excluding testimony offered 
by the defendant to show that he was protected by a One 
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Hundred Thousand Dollar ($100,000.00) public liability in¬ 
surance, for the purpose of showing lack of motive to coim- 
mit the offense charged. 

3. The defendant was denied his right to have compulsory 
process for obtaining witnesses in his favor, as guaranteed 
by the 6th amendment of the Constitution of the Unitjed 
States, by the refusal to issue the subpoena duces tecum re¬ 
ferred to in the Bill of Exceptions. 

SUMMARY OF ARGUMENT. 

i 

1. A defendant may offer evidence of his character, with 
regard to the particular trait involved in the nature of the 
crime of which he stands accused. The crime charged here¬ 
in involved the trait of cruelty; and the defendant was en¬ 
titled to show his reputation for “tenderness and mercy].” 

Character evidence must relate to the time at which the 
offense is charged; and not to the time at which the defen¬ 
dant is placed on trial. 

2. Motive may always be shown by the prosecution ini a 
criminal trial; and conversely the defendant may show lack 
of motive. 

The legislative intent in enacting the “hit and run” stat¬ 
utes was to prevent persons from escaping from civil aijid 
criminal responsibility for their acts. Consequently it was 
proper for the defendant to show that on the day of the cjf- 
fense, the defendant was protected by public liability insur¬ 
ance to show lack of motive for evading the requirements 
of the act. 

3. A defendant in a criminal trial has the constitutional 
right to compulsory service of process. In refusing to issue 
the subpoenas duces tecum on the grounds that the papers 
sought were privileged communications, the trial court ar¬ 
rogated to itself a right it did not possess. If any privilege 
existed it was personal to the client of the attorney who had 
possession of the documents which were sought by defen¬ 
dant. The court was without power to assert the claim of 
privilege. 


I 
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ARGUMENT. 

Point 1. 

That the Court erred in excluding the character testimony 
offered by the defendant as to his reputation for “tender¬ 
ness and mercy.” 

The defendant sought to introduce testimony as to his 
reputation for “tenderness and mercy’* on April 5th, 1940. 
This was excluded by the Court on two grounds: 1. That 
it was confined to a particular date, and; 2. That the particu¬ 
lar trait of character was not in issue. 

April 5th, 1940 was the date upon which, it was alleged, 
the offense was committed. Evidence relating to the good 
character of the accused must be confined to proof of repu¬ 
tation at the time which the act charged, renders important, 
and generally this relates to the date of the alleged offense 
or the time prior thereto. 

Such evidence cannot relate to reputation after the com¬ 
mission of the alleged offense; and the effort of the Court 
to limit the inquiry to the date of the trial was clearly prej¬ 
udicial. 

“Where the reputation to be proved is of such a char¬ 
acter as to render it improbable that the one charged 
with the offense is guilty, it is reputation up to the time 
of the commission of the offense only which is admis¬ 
sible.” State v. Baldanzo , 106 N. J. L. 498, 148 Atl. 
725. 

“Where a defendant is on trial, it is his character 
prior to the commission of the offense which may be in¬ 
quired into and not the character he may have acquired 
after the commission of the offense.” Minkow et al. v. 
United States, 5 F. 2d. 319. 

It is proper for a defendant to offer affirmative evidence 
of character, with regard to the particular trait involved 
in the nature of the charge, and to prove that his character 
was such as to make it unlikely that he would have com¬ 
mitted the act charged. 
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It was charged that this defendant, while operating an 
automobile, “did injure a certain person therewith, and 
did fail to stop and give assistance to the person s<j in¬ 
jured.’ * Surely, this offense involves the traits of j cal¬ 
lousness to human suffering, cruelty, and lack of £ity. 
And is not “tenderness and mercy” the antithesis of alf the 
inhuman traits connoted by the offense? Had this j evi¬ 
dence been received and had been considered by the jury, 
a reasonable doubt of the defendant’s guilt might have 
been raised and resulted in his acquittal. 

“It is well settled that the reputation subject to 
proof is that respecting the trait of character involved 
in the offense charged.” Ready v. United States, 62 
F. 2nd 689. 

Point 2. 

That the Court erred in excluding testimony offered by 
the defendant to show that he was protected by One hun¬ 
dred Thousand Dollars ($100,000.00) in public liability in¬ 
surance, for the purpose of showing lack of motive to com¬ 
mit the offense charged. 

Uniformly, throughout the country, the declared purpose 
of the so-called “hit and run” statutes, and the judicial 
interpretation of the statutes as to legislative intent are 
held to be: to prevent automobile drivers from escaping 
detection and thereby avoiding civil liability or criminal 
liability for their acts. 

“To hold otherwise would be to defeat the verviob- 
ject of the statute, namely, the protection of the per¬ 
son and property of the traveling public from motorists 
who seek to dodge all responsibility in cases of acci¬ 
dent on the highways to which they are parties.” Siate 
v. Masters, 106 W. Va. 48, 144 S. E. 718. 

“The object and purpose of the ‘hit and run’ statjute 
is to prevent persons involved in a collision from escap¬ 
ing detection, and also to assure the procuring of in¬ 
formation which will insure complete identification; of 
the party, the car, and the location of his residency.” 
Oden v. District of Columbia, 65 App. D. C. 50,i 79 
F. 2d 175. 
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It is always proper for the prosecution to establish mo¬ 
tive for an alleged offense and for a defendant to show lack 
of motive, and any evidence competent to show the exis¬ 
tence or non-existence of a motive for the commission of 
a crime may be properly received on a prosecution for the 
crime. 


“It cannot be gainsaid that in the prosecution of 
crime, evidence to establish a motive is competent, and 
if otherwise unobjectionable will be received for the 
consideration of a jury. It must also be conceded that 
evidence tending to establish the non-existence of mo¬ 
tive is likewise competent and is proper for considera¬ 
tion of the jury.” Trobough v. Nebraska, 119 Neb. 
128, 227 N. W. 443. 

Since the legislative intent in enacting the “hit and run” 
statute was to prevent the doing of acts calculated to escape 
detection and to avoid civil and criminal responsibility, it 
is urged that the defendant was entitled to show, by the 
introduction of the insurance policy in evidence, that he 
would have no motive for seeking to evade the require¬ 
ments of the act. 


Point 3. 

The defendant was denied his right to have compulsory 
process for obtaining witnesses in his favor, as guaranteed 
by the 6th amendment of the Constitution of the United 
States, by the refusal of the trial court to issue the subpoena 
duces tecum referred to in the Bill of Exceptions. 

“In all criminal prosecutions the accused shall enjoy 
the right ‘to have compulsory process for obtaining 
witnesses in his favor.’ ” Constitution of the United 
States, Amendment 6. 

The right of the defendant to compulsory service of 
process is absolute and he may not be deprived of it by the 
Courts. After diligent research defendant’s counsel has 
been unable to find a single case in the Federal Courts 
where this right has been denied or even questioned. 
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The Constitution gives the right. There is no discretion 
vested in the court. The U. S. Code annotated, which 'car¬ 
ries voluminous citations of interpretations of the Consti¬ 
tution, mentions not a single instance wherein this right! has 
been questioned. 

“By the provisions of the Federal Constitution the 
right to compulsory process to secure the attendance 
of witnesses is secured to the accused. This right is 
absolute, of which he cannot be deprived either byj the 
Courts or Legislature.’’ Underhill’s Criminal Evi¬ 
dence , 4th Ed. 1935, Par. 441, P. 916. 

“Where the production of documentary evidence in 
the possession of the witness is required, a subpoena 
duces tecum is employed, commanding him ‘to bring 
to Court certain books or papers which are specifically 
described.’ ” Underhill’s Criminal Evidence, 4th $ld., 

1935, Par. 442, P. 919. 

I 

It was not within the power of the trial court to assert that j 
the documents sought by the subpoena duces t ecum were / 
privileged communications (App a ll a A pp , iffi T ItTwas / r j, 
not sought to obtain the statement of the witness’ client./ 
Specifically, the purpose was to bring to court, the sthte-| 
ments of witnesses to the accident, out of which the prosecu¬ 
tion of the defendant arose. There were statements made! by 
witnesses to the accident who were under subpoena by the 
prosecution. If any privilege existed it would be between 
the attorney and the client, not between the attorney ajnd 
the witnesses. 

Assuming, for the purpose of argument, that the docu¬ 
ments were privileged, any privilege that existed was per¬ 
sonal to the client. It was not for the Court to assert the 
privilege. It may very well have been that any privilege 
might have been waived by the client. 

If a witness possesses documents sought to be pro¬ 
duced in Court, “he may be compelled by subpoena I to 
produce them in Court. The question of their produc¬ 
tion for evidence is a matter to subsequently be <Je- 
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termined by the Court.” Wharton’s Criminal Evi¬ 
dence , 11th Ed., 1935, Par. 1106, P. 1937. 

“The right to prohibit the disclosure of communi¬ 
cations between attorney and client belongs to the 
client. Therefore he may renounce or waive it at his 
pleasure.” 28 R. C. L. Page 578. 

CONCLUSION. 

The judgment of the Police Court should be reversed. 

Respectfully submitted, 

Neil Burkinshaw, 
Daniel B. Maher, 
Attorneys for Appellant. 

Shoreham Building, 

15th and H Streets, N. W., 

Washington, D. C. 
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IN THE 


i 


United States Court of Appeals 

for the District of Columbia. 


No. 7859. 


RAY E. MORRIS, Appellant 

i 

v. 

DISTRICT OF COLUMBIA 


Appeal from the Police Court of the District of Coluriibia. 


APPENDIX TO BRIEF FOR APPELLANT, j 


I. 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
DESIGNATED BY APPELLANT. 


1 In the Police Court of the District of Columbia 

April Term, A. D. 1940 

The District of Columbia, ss : 

Elwood H. Seal, Esq., Corporation Counsel, by 
Ralph D. Quinter, Jr. 

Assistant Corporation Counsel, who for the District of I Co¬ 
lumbia prosecutes in this behalf in his proper person, c^mes 
here into Court, and causes the Court to be informed, |and 
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complains that Ray E. Morris, late of the District of Colum¬ 
bia aforesaid, on the 5th day of April, in the year A. D. 
nineteen hundred and forty, in the District of Columbia 
aforesaid, and on Wisconsin Avenue, northwest, did then 
and there operate a certain motor vehicle and did injure a 
certain person therewith, did fail to stop and give assist¬ 
ance, together with his name, place of residence, including 
street and number, and the name and address of the owner 
of the vehicle so operated and did fail to report said acci¬ 
dent to a police station or to a police officer immediately. 

Contrary to and in violation of an Act of Congress, the 
Police Regulations in such case made and provided, and 
constituting a law of the District of Columbia. 

ELWOOD H. SEAL, 
Corporation Counsel . 

Personally appeared V. V. Holcomb this 22nd day of 
April, A. D. 1940, and made oath before me that the facts 
set forth in the foregoing information are true, and those 
stated upon information received he believes to be true. 

(Signed) R. D. QUINTER, JR., 
Assistant Corporation Counsel 
in cmd for the District of Co¬ 
lumbia. 

2 No. 477003 

In the Police Court of the District of Columbia 
April Term, 1940 
District of Columbia 


v. 

Ray E. Morris 

Information for Leaving After Colliding 

Be it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
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I 

District, at the times hereinafter mentioned, the follovring 

papers were filed and proceedings had in the above entitled 

cause, to wit: 

April 22, 1940 Information filed—Plea Not Guilty—Jury 
Trial Demanded—Bond $500—National Surety Corpo¬ 
ration—Surety. 

January 23,1941 On Trial 

January 24,1941 Trial Resumed—Verdict Guilty—Con¬ 
tinued 1/31/41 at 3 PM for sentence. 

January 29,1941 Motion for a new trial filed this date.j 

January 31,1941 Continued 2/7/41—Motion submitted 
and taken under advisement. 

February 7,1941 Continued 2/13/41 at 11:30 AM. 

February 13,1941 Motion for a new trial overruled—]Ex- 
ceptions noted—Judgment Guilty—Sentence: Toi be 
committed to a Jail-type Institution for the tern} of 
Sixty Days—Exceptions noted—Notice given of inden¬ 
tion of applying to Court of Appeals for a Writi of 
Error—Appeal Bond set at $500.00—W. P. Ryjan, 
Surety. 

February 19,1941 Motion to extend time for filing Bil} of 
Exceptions filed. 

February 19, 1941 Order extending time for filing Billj of 
Exceptions to February 25,1941 filed. 

February 25, 1941 Bill of Exceptions presented—Poipts 
relied upon by defendant on appeal filed. 

March 6,1941 Order extending time for signing Bill of Ex¬ 
ceptions to March 17, 1941 filed. 

March 17, 1941 Time for signing Bill of Exceptions Ex¬ 
tended to March 27,1941 (2nd continuance). 

March 22, 1941 Bill of Exceptions settled sealed signed 
and filed. 

I 

I 

i 

I 


i 

i 
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12 United States Court of Appeals for the District 

of Columbia 

Term 1941 

No. 7859. 

United States Court of Appeals for the District of Columbia 
Filed Jul 1-1941 Joseph W. Stewart, Clerk 
No. 477,003 Police Court Information 
Ray E. Morris, Appellant 
v. 

District of Columbia 

On consideration of the petition for allowance of an ap¬ 
peal from the judgment of the Police Court of the District 
of Columbia entered February 13, 1941, by Mr. Justice 
John P. McMahon, 

It is ordered by the Court that the petition be, and it is 
hereby, granted, and an appeal allowed as prayed. 

Per MR. JUSTICE STEPHENS, 
July 1, 1941. 

A true Copy, 

Test: 

JOSEPH W. STEWART, 

Clerk of the United States Court of Appeals 
for the District of Columbia 

By C. PRESTON GAINOR, 

(Seal) Assistant Clerk. 
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n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLANT. 

3 Febr. 25, 1941 Bill of Exceptions presented 

In the Police Court for the District of Columbia 

No. 377003 

l 

District of Columbia 


Ray E. Morris, Defendant 
Bill of Exceptions 

Be it remembered that this cause came on to be heardj on 
the 23rd day of January, 1941, before Judge John P. Mc¬ 
Mahon, one of the judges of the Police Court. Milton Kor- 
man, Assistant Corporation Counsel, appeared on behali) of 
the District of Columbia. The defendant was represented 
by Daniel B. Maher. Thereupon the defendant having here¬ 
tofore entered a plea of not guilty, to maintain the issties 
joined, the defendant called to the witness stand Mr. Robert 
C. Lester and, having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 
By Mr. Maher: 

i 

Q. Please state your full name and address. A. Robert 
C. Lester, 409 Shepherd Street, Chevy Chase, Maryland^ 

Q. What is your business? A. Business agent for bak¬ 
ery drivers local union. 

Q. And your business keeps you in the community jof 
Washington most of the time? A. All the time. 

Q. Do you know the defendant in this case, Afr. 
4 Morris? A. Yes, sir. 

Q. Did you know him on April 5,1940? A. Yes. j 

Q. Did you know at that time other people who knew hiip? 
A. (No answer.) 







I 


6 


Q. Did you know at that time other people who knew him? 
A. Yes. 

Q. Do you know what his reputation on that date was for 
tenderness and mercy? 

The Court. Don’t answer that question, please. 

Mr. Korman. I object. 

The Court. Is there objection? 

Mr. Korman. Yes, sir. 

The Court. I will have to sustain that objection. 

Mr. Maher. May I ask the grounds of the objection, your 
Honor? 

The Court. Yes. One ground is that the character is con¬ 
fined to the certain date that is mentioned. 

Mr. Maher. Yes, your Honor. 

The Court. Which is a considerable period of time earlier 
than today. 

And the second question is, you are asking him what his 
reputation is for tenderness and mercy. 

Mr. Maher. Yes, your Honor. 

The Court. I don’t think that is involved in this case. 
Mr. Maher. Very well, your Honor. May I have an ex¬ 
ception? 

The Court. Yes. 

Is this the gentleman who wants to leave ? 

Mr. Maher. Yes, sir. 

5 The Court. All right, Mr. Lester. You may leave. 
You are excused. 

(The witness left the stand.) 

Thereupon the defendant called to the stand George L. 
McMorris and after being first duly sworn, was examined 
and testified as follows: that he is a member of the firm of 
Holmes & Son, Inc., and is an officer of the company, and 
that as such officer he had custody of the records of Holmes 

6 Son, Inc. 

Thereupon the following occurred: 


I 

I 
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Q. I show you this document marked Defendant’s Ex¬ 
hibit 7, and I ask you if that is from the records of iyour 
company. A. Yes, sir. 

Q. You say this is from your records? A. That is from 
our records. 

Mr. Maher. If your Honor please, I offer this in evidence. 

The Court. Did you show it to Corporation Counsel—or, 
to Mr. Korman? 

(Mr. Korman examined paper.) 

Mr. Korman. Your Honor, I feel that I must offeir an 
objection to that for the record, as I am not sure at all! that 
it is material to the issue in this case. I must object jto it 
on that ground. 

The Court. May I see it? (Examines paper.) 

What is its alleged materiality? 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

Mr. Maher. The materiality of it is to show that at the 
time of this accident this defendant was covered by 
6 this policy. (The document offered was a public lia¬ 
bility insurance policy in the amount of One hun¬ 
dred Thousand Dollars ($100,000.00) specifically covering 
the defendant in this case.) 

The Court. The defendant thinks, then, the materiality 
is to show lack of motive on the part of the defendant; not 
to comply with the purposes of the statute; which was; en¬ 
acted for the very purpose of preventing people from escap¬ 
ing from civil liability in an accident such as this? 

Mr. Korman. I cannot agree that that is the purpose,; the 
whole purpose of the act. 

The Court. It is one of the purposes of the act. 

Mr. Korman. It may be one of the purposes. 

The Court. I will have to sustain the objection, if that is 
the announced purpose. 

Mr. Maher. The announced purpose is to show lack of 
motive of this defendant, lack of a particular motive. 

I 

i 

i 

i 


i 
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The Court. I will have to sustain the objection. 

Mr. Maher. If your Honor please, may I have an excep¬ 
tion? 

You have already overruled me on this. 

I also desire through this witness to show the character 
of the defendant as to tenderness and mercy. 

The Court. Well, if you want to, use him as a character 
witness. 

(At the conclusion of the foregoing conference, counsel 
for both sides returned to the trial table, and the trial pro¬ 
ceeded as follows:) 

By Mr. Maher: 

Q. Mr. McMorris, you are acquainted with the defendant, 
are you not? A. I am. 

Q. How long have you known him? A. Something over 
eight years. 

7 Q. Do you know other people in the community 

who also know him? A. Yes, I do. 

Mr. Korman. In what community? 

Mr. Maher. In this community. 

By Mr. Maher: 

Q. In this community? A. Yes, I do, in this community. 

Q. Do you know what his reputation is among those 
people for tenderness and mercy? 

Mr. Korman. I object. 

The Court. I sustain that objection. 

Mr. Maher. May I have an exception? 

The Court. You may have an exception. 

Mr. Maher. That’s all. 

(The witness left the stand.) 

Thereupon Dennis K. Smithers was called as a witness 
for and on behalf of the defendant and, having been first 
duly sworn, was examined and testified as follows: 
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Direct Examination 

i 

By Mr. Maher: j 

! 

Q. Will you state your name and where you live, please, 
sir? A. Dennis K. Smithers, 813 Longfellow, Northwest. 

Q. You are acquainted with the defendant in this case, 
are you not? A. Yes, sir. 

Q. You have known him for how long? A. Five year4. 

Q. Do you know other people in the community \yho 
8 also know the defendant? A. In our community, ^es, 
sir. 

Q. Do you know what his reputation is among those 
people for tenderness and mercy? 

Mr. Korman. I object. 

The Court. I sustain the objection. 

Mr. Maher. Exception, please, your Honor. 

The Court. Yes. 

Mr. Maher. You may step down. 

(The witness left the stand.) 

i 

On the 21st day of January, 1941, Daniel B. Maher, ^he 
attorney for the defendant presented the following sub¬ 
poena duces tecum to Judge John P. McMahon, with the re¬ 
quest that the Court sign the same so that the subpoejna 
might issue. The following is the subpoena: 

IN THE POLICE COURT OF THE DISTRICT OF I 

COLUMBIA 

DISTRICT OF COLUMBIA—to-wit 
To the Major of Police of the 
District of Columbia, Greetings: 

You are hereby commanded to summon Kenneth Yeatmpn, 
Munsey Building—1333 E st., N. W., D. C. to appear before 
the Jury branch of the Police Court at 10 o’clock, a.m. on 
the 22nd day of January, 1941, as a witness for defendant 
and bring with him the statements of R. Harris, E. Edspn 
and N. Clark in the case of Bromley vs. Morris and not cje- 
part the Court without leave thereof. 
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Witness, The Hon. JOHN P. McMAHON, Presiding 
Judge of the Police Court of the District of Columbia, and 

seal of said Court, this.day of. 

A.D. 19.. 

Clerk, Police Court, D. C. 

Let this subpoena issue: 

9 The Court asked the counsel for the defendant 

what was the nature of the document requested by 
the subpoena. Counsel for the defendant asserted that 
they were statements made by witnesses to the accident, 
out of which the charge against the defendant arose. De¬ 
fendant’s counsel said they were the statements of witnesses 
who had been subpoenaed by the prosecution. The Court 
expressed doubt as to wrhether it could subpoena statements 
in the hands of an attorney, which had been obtained by the 
attorney as a result of his employment by his client, counsel 
for the defendant insisted that the defendant had the right 
to compulsory process to bring the statements into Court, 
if necessary, for the purpose of impeachment. The Court 
refused to sign the writ and an exception w r as taken. 

The verdict of the Jury w T as guilty. Counsel for the de¬ 
fendant moved for a new trial on the grounds that the Court 
had erred in the matters to which exceptions had been taken. 
The motion w’as overruled and the judgment of the Court 
w’as that the defendant serve 60 days in jail. 

Exceptions were allowed the defendant and counsel gave 
notice of intention to apply for a wrrit of error, and bond of 
Five Hundred Dollars ($500.00) w T as set by the Court. And 
thereupon, all of said exceptions wrere duly noted and al¬ 
lowed as aforesaid and duly entered upon the minutes of 
the Court, and because the matters and things herein before 
recited are not matters of record, in order to make the same 
a part of the records herein, which is hereby ordered, so that 
the defendant may have the case reviewed on appeal, the 
defendant by his attorneys moves the Court to sign and 
seal this, the Bill of Exceptions, to have the same 




11 


10 force and effect as if each and everyone of said ex¬ 
ceptions have been separately signed and sealed, 
which motion is granted by the Court; and thereupon the 
defendant tenders this, his Bill of Exceptions, and requests 
the Court to sign and seal the same which is accordingly 
done, now for him, this.day of March, 1941. 

(Signed) JOHN P. McMAHON 

Judge 

Bill of Exceptions settled, sealed, signed and filed th^s 22 
day of March, 1941. 

Approved: 

NEIL BURKINSHAW by D. B. M. 

DANIEL B. MAHER 
Attorneys for Petitioner 

MILTON D. KORMAN 
Assistant Corporation Counsel 

To Richmond B. Keech, Corporation Counsel and Mjlton 
Korman, Assistant Corporation Counsel 

Please take notice that the within Bill of Exceptions!will 
be called to the attention of, and submitted to the Court on 
the 17th day of March, 1941, at 10 o’clock a.m. or as ^oon 
thereafter as counsel can be heard for the purpose of hating 
the same signed and sealed by the Court. 

DANIEL B. MAHER 
NEIL BURKINSHAW 
by D B MAHER 
Attorneys for Petitioner 

Service of the foregoing notice and copy of said Bilk of 
Exceptions acknowledged this 25th day of February, 1041. 

MILTON D. KORMAN 
Assistant Corporation Courisel 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 7859 


RAY E. MORRIS, 

Appellant j 
vs. 

DISTRICT OF COLUMBIA, 

Appellee. I 


BRIEF AND APPENDIX FOR APPELLEE 

i 

STATEMENT OF THE CASE 

Through error the clerk of the Police Court certified to this 
court, as part of the record, the bill of exceptions submitted 1 , 
by counsel for appellant instead of the amended bill of ex-j 
ceptions signed by the court. Counsel for appellant, before! 
discovering the mistake, included the original bill of exceptions! 
certified by the clerk in the appendix to their brief (pp. 5-11). i 
When the error was discovered the record in this court was cor- j 
rected by a stipulation of counsel which substituted the j 
amended bill of exceptions for the one certified. For the con- j 
venience of the court the proper bill of exceptions is printed j 
in the appendix hereto. 
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It will be noted that the bill of exceptions contains none of 
the testimony taken in the case relative to its merits. How¬ 
ever, counsel for appellant in their statement of the case have 
gone outside of the record and have given what purports to 
be a summary of all of the testimony taken in the case. We 
submit that this court, in passing upon the questions here 
presented, can consider only the record before it. However, in 
order to avoid any intimation that we may agree that the 
facts stated in appellant’s brief are full and complete we will 
give our version of the testimony not included in the record 
as follows: 

John W. Bromley testified on behalf of the District that he 
was standing in the south end of a safety zone on Wisconsin 
Avenue just north of the intersection of River Road during 
daylight hours and was struck and severely injured. He was 
unconscious after the accident. 

Edson A. Edson testified on behalf of the District that at 
that time he was driving north on Wisconsin Avenue, about 
200 feet from the intersection of Wisconsin Avenue and River 
Road, when he saw a boy standing in a safety zone. He mo¬ 
mentarily glanced away and when he glanced back at the 
safety zone he saw an automobile pass through the safety 
zone and the boy flying through the air about even with the left 
rear fender. The boy fell to the ground and the automobile 
proceeded on, traveling south on Wisconsin. Edson stopped 
his car in the middle of the street opposite the place where the 
boy was and devoted his attention to the boy from then on. 
He did not look further in the direction that the car had gone. 
He testified that the car was of a red color. 

Roland Harris testified on behalf of the District that he was 
standing in the street about to enter an automobile parked 
on the east side of Wisconsin Avenue and saw the defendant’s 
automobile strike a boy in the safety zone just north of the 
intersection of River Road. He saw the automobile pass 
through the safety zone and believed that the right front fender 
of the car struck the boy. Harris further testified that the 
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driver of the car proceeded about 200 feet south, got out of 
the car, walked back to the rear of his car, looked back to the) 
safety zone, then reentered his car and drove south on Wis-j 
consin Avenue. He further testified that the car was red andj 
bore Virginia tags No. 322921, the number of the defendant’s 
car. Harris took down the number of the red automobile and 
observed it as it went south and turned into a side street! 
several blocks further on. On cross-examination Harris stated' 
that another car had followed the defendant’s car and stopped! 
near the safety zone and then went on down Wisconsin Avenue! 
in a southerly direction. Harris, on cross-examination, said; 
that on the night of April 5th he viewed a lineup of men at 
No. 8 Police Precinct but failed to identify the defendant who 
was in the lineup as the driver of the car. He did, however,! 
identify the defendant in court as the driver of the car stating; 
that he had made a mistake in the Police Precinct because he| 
was confused as to the size of the defendant but later corrected j 
his mistake. 

The District of Columbia then called to the stand Norman 
Clark who testified that he was driving south on Wisconsin 
Avenue and observed a red auto pass his auto at a high rate! 
of speed a short distance north of where the accident took 
place. On arriving at the intersection of River Road he ob¬ 
served the boy lying in the safety zone, stopped opposite the 
safety zone, said a word or two to Mr. Edson who was then j 
picking up the boy and proceeded south after the defendant, i 
He said he went south for several blocks and turned left into 
a cross street the name of which he did not remember. He j 
caught up with the red automobile on this street at the inter- 
section of Reno Road, drove up beside the driver and said to 
him, “You struck a boy back there you had better go back” 
and that the defendant replied to him with a toss of his head | 
“I did not strike anybody.” The defendant then made two 
right turns and returned to Wisconsin Avenue where he again 
turned right and proceeded at a fast rate of speed into 39th 
Street, narrowly averting a collision with a truck. Mr. Clark 
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stopped at the intersection of 39th Street and picked up Officer 
Gentry after which he and the officer pursued the car but lost 
it in traffic. Mr. Clark positively identified the defendant as 
the operator of the car. 

Officer Gentry testified that he was at the intersection of 
39th Street and Wisconsin Avenue and observed a near col¬ 
lision of a red automobile bearing Virginia tags with a truck 
at the intersection. He entered Mr. Clark’s car and gave 
chase but lost the car in traffic. Officer Gentry identified the 
defendant as driver of the car. 

Officer Holcomb testified that when the defendant’s car was 
brought to No. 8 Police Precinct station that night dust was 
wiped off the left front fender but the car was otherwise dusty. 

The appellant, Ray E. Morris, testified that on April 5th, 
1941, he drove down Wisconsin Avenue at the time alleged in 
the information. He denied that he stopped. He said that 
he had no knowledge of striking the boy. He said that he 
heard someone yell something to him while in the vicinity of 
Reno Road and Van Ness St., N.W., but that he thought it was 
someone yelling for him to ‘‘move on.” He said that he was 
supervisor for a local bakery and was checking canvassers in 
the vicinity of Wisconsin Avenue, Van Ness, Upton, and War¬ 
ren Streets, NW. After driving in his car in this neighborhood 
he proceeded to his place of employment at 107 F Street, N.W., 
where he remained for 15 or 20 minutes. Then he left his 
place of employment and proceeded to do another task in the 
vicinity of University Park, Maryland. He returned to the 
District of Columbia about 6:30 p.m. on the same night. He 
was informed that the police were seeking him, and after 
communicating with his attorney, he surrendered at Metro¬ 
politan Police Headquarters. Defendant further testified that 
when he first heard that he was wanted by the police he went 
to the Roosevelt Hotel to see someone and parked his car on 
Crescent Place off 16th Street. Although at that time he said 
that he did not know what it was the police wanted him for he 
ran his hand over the left front fender of his car to see if 
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there were any dents therein and he thereby accounted for the 
lack of dust on that part of the car. He did not bring his car 
with him when he surrendered to the police, the car was re¬ 
covered later. 

SUMMARY OF ARGUMENT 

Appellant’s offer to show his reputation for “tenderness and 
mercy” was properly overruled for three reasons. First, his ques¬ 
tions did not limit the testimony to appellant’s reputation in the 
community where he resided; second, “tenderness and mercy!” 
are not the traits involved in the crime for which appellant was 
charged, and, third, the offer was too broad. 

Since one guilty of leaving after colliding may 
criminally or by the revocation of his privilege of 
automobile in the District, testimony that appellant was pro¬ 
tected by insurance against civil liability was properly excluded 
since it could throw no light upon the question of motive. 

The court properly refused to issue the subpoena duces tecum 
since it does not appear from the record that the documents thje 
appellant sought were material and competent evidence in thje 
case. 

I 

ARGUMENT 


Evidence as to appellant’s reputation for tenderness and mercy 

was properly excluded. 

Appellant’s offer to prove his reputation for “tenderness ancj 
mercy” was properly overruled by the court for three reasonsl 
First the questions propounded to the witnesses by whom th^ 
reputation was sought to be proved were not limited to ap-j 
pellant’s reputation in the community in which he resided. 

In the case of Lomax v. United States, 37 App. D.C. 414 \ 
418, this court said: 

I 

i 

I 


be punishejd 
operating ah 
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“Evidence as to reputation must be confined to 
that existing in the community in which the person 
resides at and shortly preceding the occurence of 
the event with reference to which the evidence is 
sought to be adduced.” 

In the case of Sacrim v. United States, 38 App. D.C. 371, 
376, this court said: 

“Defendant offered to prove by two witnesses that 
he had the reputation of being a peaceable man. It 
appeared that the witnesses were foremen on the rail¬ 
way, under whom defendant had worked. Upon 
cross-examination it appeared that they knew noth¬ 
ing of his reputation in the community in which he 
lived, and could only testify to it among the other 
workmen engaged in the same work. On objection, 
the court excluded the evidence, to which defendant 
excepted. There was no error. Williams v. United 
States, 168 U.S. 382-397, 42 L. ed. 509-514, 18 Sup. 

Ct. Rep. 92.” 


In the more recent case of Kroot v. United States, 66 Fed. 
(2d) 449, the Circuit Court of Appeals for the 7th Circuit said: 

“Appellant contends that the Court erred in sus¬ 
taining an objection to a question put to witness 
Dinsberg and striking the answer thereto concerning 
appellant’s reputation as an honest, law-abiding citi¬ 
zen. It is quite obvious that the preceding questions 
had not qualified the witness to answer the ques¬ 
tion, and the question was not confined to the locality 
in which appellant resided.” 

There is nothing in the record before this court to show 
where appellant did reside. The only intimation as to his 
residence is found in appellant’s brief (page 2) in which it 
appears that appellant’s car bore Virginia tags. 

In the second place, the testimony offered by appellant as 
to his reputation was properly rejected by the court for the 
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reason that the traits of “tenderness and mercy” are not in¬ 
volved in the crime for which appellant was prosecuted. Ope 
is guilty of violating a “hit and run” statute if he has injured 
any person or done substantial damage to property and leaves 
the scene of the accident without doing the things required 
of him by the statute, even if he did not know that he h^d 
caused injury or damage. In other words, if appellant knew 
he had struck a boy but left the scene of the accident im¬ 
mediately in the honest belief that the boy had not been ih- 
jured he would nevertheless be guilty under the statute. The 
rule is well stated in the recent case of Bevil v. State, 139 Tqx. 
Crim. Rep. 513, 517, 141 S.W. (2d) 362, as follows: 

j 

“In short, the failure of appellant to stop consti¬ 
tuted a violation of the statute, and the fact that he j 
might not have known that the collision resulted in | 
injury to any of the occupants of the other car would 
not exculpate him. See Garcia v. State, 131 Tex. Cr. 

R. 84, 96 S.W. 2d. 977.” j 

To the same effect see also: 

People v. Curtis, 225 N.Y. 519,122 N.E. 623, j 

People v. Huber, 64 Cal. App. 352, 221 Pac. 695, 

People v. Hoaglin, 262 Mich. 162, 247 N.W. 141. j 

Hence, if appellant, after knowing he had struck the bo^, 
continued on his way in the honest belief that the boy was ncft 
hurt, or if, before proceeding on his way he had stopped 
merely long enough to ascertain that the boy was being well 
taken care of, it could not be said that he was lacking in teri- 
derness and mercy, and yet, he would have been guilty of a 
violation of the statute. The real trait of character involveji 
in this case is that of a law-abiding citizen. 

In the case of State v. Surry, 23 Wash. 655, 63 Pac. 557, a 
policeman was tried for assault because he had shot a suspected 
party he was chasing at night. The trial court rejected testij- 
mony respecting his reputation as a careful, conservative and 


i 

i 
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conscientious peace officer. The Supreme Court of the State, 
in sustaining the trial court, said: 

“Complaint is made of the action of the court in 
refusing to permit the appellant to prove his reputa¬ 
tion as a careful, conservative, and conscientious 
peace officer in the community in which he resided, 
and it is insisted that the particular trait of char¬ 
acter sought to be proved was in issue, and hence ad¬ 
missible in evidence. But we are unable to assent to 
that proposition. It is a general rule in criminal cases 
that evidence of the character of the accused, when 
offered by him, is relevant, and therefore admissible. 

But the character or reputation he is entitled to prove 
must always be such as would make it unlikely that he 
would commit the particular offense with which he 
is charged. Whart. Cr. Ev. (9th Ed.) Sec. 60. In 
this case the appellant’s character as a peace officer 
was not involved, but his character as an individual 
was involved in the offense charged against him, and 
therefore evidence of his reputation as a peaceable 
and quiet citizen in the community where he resided 
would have been admissible. But no such evidence 
was offered. State v. King, 78 Mo. 555.” 

Futhermore, we submit the offer of proof in this case was 
not sufficiently specific. A man may have a reputation for 
tenderness and mercy in certain particulars and just the op¬ 
posite in others. Some men are more merciful with respect to 
animals than they are to human beings. Other men are filled 
with tenderness and mercy regarding those they love but are 
ruthless in their dealings with strangers. Even Robin Hood 
had a reputation for tenderness and mercy among the people 
he helped although he had no regard for the laws of the realm. 

In the case of Commonwealth v. Cohen, 103 Pa. Sup. Ct. 
496, 157 Atl. 216, where one charged with giving short weight 
sought to prove his “general business reputation”, the court 
said: 


“Nor was the offer sufficiently specific; it was to 
show merely appellant’s ‘general business reputation.’ 
Evidence of this kind should be directed and limited 
to that particular trait of character which would in¬ 
dicate the improbability that defendant would com¬ 
mit the offense charged—here, for instance, honesty. 

The offer did not indicate clearly that is was pro¬ 
posed to show appellant’s reputation for honesty in 
business as distinguished from a reputation for busi¬ 
ness acumen in anticipating the rise and fall of prices 
or in estimating accurately the supply of and demand 
for the commodity dealt in, or other business quali¬ 
fications.” 

! 

Here appellant’s reputation for tenderness and mercy, jif 
admissible at all, must have been limited to such reputation 
when dealing with strangers. The questions propounded weje 
not so limited. 


II 


Evidence that appellant was protected by public liability insur¬ 
ance was properly excluded. 

As pointed out in appellant’s brief, the provisions of the 
Act of Congress here involved were intended to prevent per¬ 
sons from escaping detection and thereby avoiding criminal 
and civil liability for their acts. There might be some force to 
appellant’s contention that there could be no motive for his 
failure to stop if the only loss he could suffer by stopping would 
be a judgment for damages in a civil proceeding against whiejh 
he was indemnified by his insurance policy, but in striking 
the boy he may have been guilty of reckless driving in vio¬ 
lation of sub-sections (b) and (c) of section 9 of the Traffic 
Act of 1925 (43 Stat. 1125), as amended by the Acts of Feb¬ 
ruary 27, 1931 (46 Stat. 1427), and the Act of June 24, 1936 
(49 Stat. 1901, sec. 246, Title 6, D. C. Code, Supp. V), in which 
the penalty provided is a fine of not more than $250, or iip- 
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prisonment for not more than three months, or both, or guilty 
of violating some other provision of law or regulation. Fur¬ 
thermore, appellant’s acts might subject him, if a resident of 
the District, to a revocation of his operator’s permit under 
the provisions of section 13(a) of the Traffic Act of 1925, as 
amended by the said Act of February 27, 1931 (sec. 250, Title 
6, D. C. Code, Supp. V), or, if a non-resident, to the revocation 
of his privilege of operating an automobile within the Dis¬ 
trict of Columbia as provided in section 13(c) of the Traffic 
Act of 1925, as amended by the Act of May 15, 1936, (49 Stat. 
1273, sec. 245(a), Title 6, D. C. Code, Supp. V). Since ap¬ 
pellant’s insurance policy could not idemnify him against 
criminal prosecution or the loss of his privilege of operating 
an automobile in the District of Columbia, it is obvious that 
such insurance policy could not remove from the case the 
motive for attempting to evade detection. 

Ill 

The court below properly refused to issue the subpoena duces 

tecum. 

Appellant’s third contention is that the lower court erred in 
refusing to issue a subpoena duces tecum to require one Yeat- 
man to produce certain statements in his possession (Appel¬ 
lee’s Appendix p. 6a). It appears from the record that two 
days before the trial of this case counsel for appellant pre¬ 
sented to the court for its signature a subpoena duces tecum di¬ 
rected to one Kenneth Yeatman requiring him to appear as a 
witness for appellant “and bring with him the statements of 
R. Harris, E. Edson and N. Clark in the case of Bomley v. 
Morris.” It also appears from the record (Appellee’s Appen¬ 
dix p. 7a), that Bomley was the person who was injured by 
appellant; that Bomley had retained Yeatman as attorney to 
represent him in a civil suit against appellant growing out of 
the collision which formed the basis of the criminal prosecu- 


tion against appellant, and that Yeatman had in his posses¬ 
sion, as attorney for Bomley, statements of three of the 
witnesses to the accident who had been subpoenaed by th£ 
District. The court made inquiry of counsel as to the nature 
of the documents required by the subpoena, to which counsel 
replied that “they were statements made by witnesses to the 
accident, as a result of which accident the charge against the 
defendant arose.” and that these witnesses had been sub{- 
poenaed by the prosecution. The court expressed doubt a& 
to whether it could subpoena statements in the hands of ari 
attorney, which had been obtained by the attorney as a result 
of his employment by his client. Counsel for the appellanj 
insisted that the appellant had the right to compulsory process 
to bring the statements into court, if necessary, for the pur* 
pose of impeachment. “The view of the court was that the 
statements were privileged” and the court refused to sign the 
subpoena (Appellee’s Appendix p. 7a). 

It is the settled rule in the Federal courts that a subpoena} 
duces tecum issues not as a matter of course, but only when' 
after a preliminary consideration, the court is satisfied tha^ 
the application meets certain well settled requirements^ 
United States v. Burr , 25 Fed. Case, 30, No. 14692d, (C.C. Vaj 
1807); Dancel v. Goodyear Shoe Machinery Company , 12$ 
Fed. 753; Tucker v. Peiler, 297 Fed. 570, (C.C.A. 2d) certiorari 
denied 285 U.S. 587. It is equally well settled that a subpoenaj 
duces tecum issues only to require the production of docu-j 
rnents which are material and competent evidence in the case.! 
Dancel v. Goodyear Shoe Machinery Company , supra; In re\ 
Dillon, 7 Fed. Case 710, No. 3914; Underhill on Criminal Evi¬ 
dence, sections 441, 442; Wharton on Criminal Evidence, Sec.j 
1106. There is nothing in the record to show that counsel for 
appellant made any showing that these statements, the pro-j 
duction of which was sought, were entitled to admission asj 
evidence in the case. It is obvious that, if these statements! 
were but the memoranda of counsel as to the result of his in-1 
terviews with the witnesses, such memoranda would not be! 
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admissible upon any theory. Even if the witnesses should 
testify differently from the statements they had made to Yeat- 
man the only way to prove the conflicting statements would 
be by the testimony of Yeatman himself. The memoranda 
would be pure hearsay. 

In the case of C. S. Smith Metropolitan Market Co. v. Su¬ 
perior Court (Cal. App.) 98 Pac. (2d) 555, the court held that 
a subpoena duces tecum could not be issued to produce the 
work sheets of an accountant, the court saying: 

“Drucquer’s private memoranda are not to be 
proved ‘in the state of the issues’. The books of the 
corporation are the best evidence, and as to them 
Drucquer’s private memoranda are merely hearsay.” 

See also: 

Piorkowski v. Socony Vacuum Oil Co., 1 F.R.D. 407, 
Poppino v. Jones Store Co., 1 F.R.D. 215. 

Furthermore, in 70 Corpus Juris 428, it is said: 

“Drafts of pleadings or notes or memoranda made 
by an attorney or counsel to aid him in the conduct 
of his client’s litigation or business are protected from 
discovery, * * 

Even under the new Federal Rules of Civil Procedure a sub¬ 
poena duces tecum will not issue to compel the production of 
documents which are merely to be used for refreshing the 
recollection a witness ( United States v. Aluminum Co. of 
America, 1 F.R.D. 62), or to secure the statements of witnesses 
in order that opposing counsel might properly cross-examine 
such witnesses ( Kenealy v. Texas Co., 29 Fed. Supp. 502). In 
the case at bar no showing was made to the court by counsel 
for appellant that they knew the contents of the written state¬ 
ments sought to be produced or that such statements, even if 
competent, would be needed to contradict the witnesses. 

In United States v. Terminal Railvxiy Association , 154 Fed. 
268, the court said: 
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i 

i 


“Seeking the production of papers and documents 
for the purpose of finding out whether on not they 
contain information valuable to the party demanding 
them has been aptly denominated a ‘fishing examin¬ 
ation/ and is always regarded as oppressive, and as 
such denied.” 


In the case of Amstein v. United States, 54 App. D.C. 199, 
296 Fed. 946 (certiorari denied 264 U.S. 595), one Gluck, a 
defendant, testified against his co-defendants. On behalf of 
the co-defendants the lower court issued a subpoena duces 
tecum directed to one Dooling, an assistant district attorney 
in New York, requiring him to produce written statements 
made to him by Gluck. Dooling appeared with the stater 
ments, but claimed that they were privileged. “Thereupon 
the defendants stated that the purpose of asking for the writf 
ten statements was to impeach Gluck.” The lower court susj 
tained the position taken by Dooling. This court, in affirming 
the judgment below, held that the lower court’s ruling on thi^ 
point was correct for two reasons—first, because statements 
made to a prosecuting officer are privileged, and second, be¬ 
cause the materiality of the statements had not been shown] 
In discussing the latter reason this court said: 


“It is true that they (the defendants) said that 
they desired the statements for the purpose of using 
them to contradict what he had said; but they did not 
say that they would contradict him, or that they ex¬ 
pected to contradict him by them. They were simp¬ 
ly bent upon a tour of investigation, in the hope that 
they would find something which would aid them.” 


In the case of Walker v. Commonwealth, 257 Ky. 613, 781 
S.W. (2d) 754, it appeared that one Combs, who had testified! 
in the case on behalf of the prosecution, had made a statement! 
to the commonwealth’s attorney as to the homicide with which i 
the defendant was charged. Defendant put the common-! 
wealth’s attorneys on the stand and, upon the refusal of the j 


i 
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commonwealth’s attorney to produce the statement, counsel 
for the defendant moved the court to issue a subpoena duces 
tecum. The court denied the motion. The appellate court, 
brushing aside the question of whether or not the statement, 
being in the possession of the commonwealth’s attorney, was 
privileged, said: 

“* * * however, there is no avowal as to the con¬ 
tents of the statement and no evidence to indicate 
that it was material to appellant’s defense. In such 
circumstances we are constrained to hold that the 
court did not err in overruling the motion.” 

Since appellant here failed to show the trial court that the 
statements he sought to have produced constituted either ma¬ 
terial or competent evidence in the case, the court below com¬ 
mitted no error in refusing to issue the subpoena duces tecum. 

CONCLUSION 

For the reasons above stated it is respectfully submitted the 
judgment of the lower court is right and should be affirmed. 

Richmond B. Keech, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C.. 
John Nesbitt, 

Assistant Corporation Counsel, D. C., 
Attorneys for Appellee. 
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IN THE POLICE COURT FOR THE 
DISTRICT OF COLUMBIA 


i 

i 

i 

I 

i 

i 

i 

i 

I 

I 

i 

I 

I 


No. 377003 


DISTRICT OF COLUMBIA, 
vs. 

RAY E. MORRIS, 


| 


Defendant. 


AMENDED BILL OF EXCEPTIONS 

i 

Be it remembered that this cause came on to be heard on the 
23rd day of January, 1941, before Judge John P. McMahoi}, 
one of the judges of the Police Court. Milton Korman, Asj- 
sistant Corporation Counsel, appeared on behalf of the Disp 
trict of Columbia. The defendant was represented by Daniel 
B. Maher. Thereupon the defendant having heretofore eni- 
tered a plea of not guilty, to maintain the issues joined, aftej- 
all witnesses for the District of Columbia had testified and th^ 
prosecution had rested its case, the defendant called to th^ 
witness stand Mr. Robert C. Lester and, having been first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION i 

By Mr. Maher: 

Q. Please state your full name and address. 


I 
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A. Robert C. Lester, 409 Shepherd Street, Chevy Chase, 
Maryland. 

Q. What is your business? 

A. Business agent for bakery drivers local union. 

Q. And your business keeps you in the community of Wash¬ 
ington most of the time? 

A. All the time. 

Q. Do you know the defendant in this case, Mr. Morris? 

A. Yes, sir. 

Q. Did you know him on April 5, 1940? 

A. Yes. 

Q. Did you know at that time other people who knew him? 
A. (No answer). 

Q. Did you know at that time other people who knew him? 
A. Yes. 

Q. Do you know what his reputation on that date was for 
tenderness and mercy? 

The Court. Don’t answer that question, please. 

Mr. Korman. I object. 

The Court. Is there objection? 

Mr. Korman. Yes, sir. 

The Court. I will have to sustain that objection. 

Mr. Maher. May I ask the grounds of the objection, your 
Honor? 

The Court. Yes. One ground is that the character is con¬ 
fined to the certain date that is mentioned. 

Mr. Maher. Yes, your Honor. 

The Court. Which is a considerable period of time earlier 
than today. 

And the second question is, you are asking him what his 
reputation is for tenderness and mercy. 

Mr. Maher. Yes, your Honor. 

The Court. I don’t think that is involved in this case. 

Mr. Maher. Very well, your Honor. May I have an ex¬ 
ception? 

The Court. Yes. 
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Is this the gentleman who wants to leave? 

Mr. Maher. Yes, sir. 

The Court. All right, Mr. Lester. You may leave. You 
are excused. 

i 

| 

i 

(The witness left the stand.) 

I 

Thereupon the defendant called to the stand George L. 
McMorris and after being first duly sworn, was examined and 
testified as follows: that he is a member of the firm of Holmes 
& Son, Inc., and is an officer of the company, and that as sucjh 
officer he had custody of the records of Holmes & Son, Inc. ; 

i 

Thereupon the following occurred: 

i 

Q. I show you this document marked for identification, De¬ 
fendant’s Exhibit 7, and I ask you if that is from the records of 
your company. 

A. Yes, sir. 

Q. You say this is from your records? 

A. That is from our records. 

Mr. Maher. If your Honor please, I offer this in evidence. 

The Court. Did you show it to Corporation Counsel—oij, 
to Mr. Korman: 

(Mr. Korman examined paper) 

I 

Mr. Korman. Your Honor, I feel that I must offer an ob| 
jection to that for the record, as I am not sure at all that i 
is material to the issue in this case. I must object to it on tha 
ground. 

The Court. May I see it? (Examines paper.) 

What is its alleged materiality? 

(Counsel for both sides approached the bench and conferred 
with the Court, in a low tone of voice, as follows:) 

' i 

i 

j 

i 

I 

I 
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Mr. Maher. The materiality of it is to show that at the time 
of this accident this defendant was covered by this policy. 

(The document offered was a public liability insurance policy 
in the amount of One Hundred Thousand Dollars (SI 00,000.00) 
specifically covering the defendant.) 

Mr Maher. The defendant thinks, then, the materiality 
is to show lack of motive on the part of the defendant not to 
comply with the purposes of the statute; which was enacted 
for the very purpose of preventing people from escaping from 
civil liability in an accident such as this? 

Mr. Korman. I cannot agree that that is the purpose, the 
whole purpose of the act. 

Mr. Maher. It is one of the purposes of the act. 

Mr. Korman. It may be one of the purposes. 

The Court. I will have to sustain the objection, if that is 
the announced purpose. 

Mr. Maher. The announced purpose is to show lack of 
motive of this defendant, lack of a particular motive. 

The Court. I will have to sustain the objection. 

Mr. Maher. If your Honor please, may I have an excep¬ 
tion? 

You have already overruled me on this. 

I also desire through this witness to show the character of 
the defendant as to tenderness and mercy. 

The Court. Well, if you want to, use him as a character 
witness. 

(At the conclusion of the foregoing conference, counsel for 
both sides returned to the trial table, and the trial proceeded 
as follows:) 

By Mr. Maher: 

Q. Mr. McMorris, you are acquainted with the defendant, 
are you not? 
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I 
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A. I am. 

Q. How long have you known him? 

A. Something over eight years. 

Q. Do you know other people in the community who ailso 
know him? 

A. Yes, I do. I 

I 

Mr. Korman. In what community? 

Mr. Maher. In this community. 

i 

i 

By Mr. Maher: 

* 

| 

Q. In this community? 

A. Yes, I do, in this community. ! 

Q. Do you know what his reputation is among those people 
for tenderness and mercy? 

Mr. Korman. I object. 

The Court. I sustain that objection. 

Mr. Maher. May I have an exception? 

The Court. You may have an exception. 

Mr. Maher. That’s all. 


(The witness left the stand.) 

i 

Thereupon DENNIS K. SMITHERS was called as a wit¬ 
ness for and on behalf of the defendant and, having been firsjt 
duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION j 

1 


By Mr. Maher: 


Q. Will you state your name and where you live, please, sir'ij 
A. Dennis K. Smithers, 813 Longfellow, Northwest. 

Q. You are acquainted with the defendant in this case, arei 
you not? 

A. Yes, sir. 


I 
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Q. You have known him for how long? 

A. Five years. 

Q. Do you know other people in the community who also 
know the defendant? 

A. In our community, yes, sir. 

Q. Do you know what his reputation is among those people 
for tenderness and mercy? 

Mr. Korman. I object. 

The Court. I sustain the objection. 

Mr. Maher. Exception, please, your Honor. 

The Court. Yes. 

Mr. Maher. You may step down. 

(The witness left the stand.) 

On the 21st day of January, 1941, two days before the case 
was called for trial, Daniel B. Maher, the attorney for the 
defendant presented the following subpoena duces tecum to 
Judge John P. McMahon, with the request that the Court sign 
the same so that the subpoena might issue. The following is 
the subpoena: 

IN THE POLICE COURT OF THE 
DISTRICT OF COLUMBIA 

District of Columbia— to-wit 

To the Major of Police of the 
District of Columbia, Greetings: 

You are hereby commanded to summon Kenneth Yeatman, 
Munsey Building—1883 E St., N. W., D. C. to appear before 
the jury branch of the police Court at 10 o’clock, A.M. on the 
22nd day of January, 194-1, as a witness for defendant and 
bring with him the statements of R. Harris, E. Edson and N. 
Clark in the case of Bomley vs. Morris and not depart the 
Court without leave thereof. 


Witness, the Hon. John P. McMahon, Presiding Judge pf 
the Police Court of the District of Columbia, and seal of said 
Court, this_day of-A. D. 19—j_. 

Clerk, Police Court, D. C. 

Let this subpoena issue: j 

The Court asked the counsel for the defendant what was 
the nature of the document requested by the subpoena. Coun¬ 
sel for the defendant asserted that there were statements made 
by witnesses to the accident, as a result of which accident, 
the charge against the defendant arose. Defendant’s counsel 
said they were the statements of witnesses who had been sub¬ 
poenaed by the prosecution. The Court expressed doubt as 
to whether it could subpoena statements in the hands of ap 
attorney, which had been obtained by the attorney as a result 
of his employment by his client. Counsel for the defendant 
insisted that the defendant had the right to compulsory pro¬ 
cess to bring the statements into Court, if necessary, for the 
purpose of impeachment. The view of the court was that 
the statements were privileged. The Court refused to sigh 
the subpoena and an exception was taken. 

The verdict of the Jury was guilty. Counsel for the defendj- 
ant moved for a new trial on the grounds that the Court had 
erred in the matters to which exceptions had been taken. The 
motion was overruled and the judgment of the Court was 
that the defendant serve 60 days in jail. 

Exceptions were allowed the defendant and counsel gavp 
notice of intention to apply for a writ of error, and bond o^ 
Five Hundred Dollars ($500.00) was set by the Court. And 
thereupon, all of said exceptions were duly noted and allowed 
as aforesaid and duly entered upon the minutes of the Court,) 
and because the matters and things hereinbefore recited arP, 
not matters of record, in order to make the same a part of the 
records herein, which is hereby ordered, so that the defendant 
may have the case reviewed on appeal, the defendant by his 
attorneys moves the Court to sign and seal this, the Bill ofj 
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Exceptions, to have the same force and effect as if each and 
everyone of said exceptions have been separately signed and 
sealed, which motion is granted by the Court; and thereupon 
the defendant tenders this, his Bill of Exceptions, and requests 
the Court to sign and seal the same which is accordingly done, 
now for him, this 22d day of March, 1941. 

[police court seal] 

(Signed) John P. McMahon, 

Judge . 

Bill of Exceptions settled, sealed, signed and filed this 22d 
day of March, 1941. 

Approved: 

(Signed) Neil Burkinshaw by DBM 

(Signed) Daniel B. Maher, 

Attorneys jor Petitioner. 

(Signed) Milton D. Korman, 

Assistant Corporation Counsel. 

To Richmond B. Keech, Corporation Counsel and Milton 
Korman, Assistant Corporation Counsel. 

Please take notice that the within Bill of Exceptions will be 
called to the attention of, and submitted to the Court on the 
17th day of March, 1941, at 10 o’clock a.m. or as soon there¬ 
after as counsel can be heard for the purpose of having the 
same signed and sealed by the Court. 

(Signed) Neil Burkinshaw' by DBM 

(Signed) Daniel B. Maher, 

Attorneys jor Petitioner. 

Service of the foregoing notice and copy of said Bill of Ex¬ 
ceptions acknowledged this 17th day of March, 1941. 

(Signed) Milton D. Korman, 

Assistant Corporation Counsel. 



